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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

UNI TED STATES OF AMERI CA, )
)
Plaintiff, ) No. CR99-0123 MAG (B2)
)
V. g
JOANNA MARSH, ) ORDER DENYI NG MOTI ON TO
) DI SM SS
Def endant . )
)

On Septenber 8, 1999, defendant’s notion to dism ss
for denial of due process came on for hearing. Defendant
was represented by Eileen Burke, Esq. The governnment was
represented by Elizabeth Cohee, Law Clerk. | have
consi dered the noving and opposition papers, the argunents
of counsel and the testinony of M. Platt.

| amtroubled by the governnent’s |ack of diligence in
I nvestigating and prosecuting this matter. Absent a
conmpel | i ng cause, no person should have to wait 12-15
nmont hs to have an ordinary drunk driving charge resol ved.
Law cl erk turnover is not an excuse. Indeed, if it is a

cause, the U S. Attorney’s Ofice should consider
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reassi gning drunk driving cases to attorneys. Even if the
def endant and her counsel were uncooperative, the
governnment had anpl e nmeans to ensure defendant’s appearance
in court.

However, before |I can evaluate the governnment’s
justification for the delay, defendant nust neke a
t hreshol d showi ng of *“actual, non-specul ative prejudice”
resulting fromthe delay. This is a burden which the Ninth
Circuit has described as “so heavy” that it had only been

found twice in about twenty years. United States v.

Huntl ey, 976 F.2d 1287, 1290 (9th Cir. 1991). Defendant
has failed to nmeet this burden. Her assertion that her
recol l ection has dimmed with tinme is inadequate to
establish a due process violation without a further show ng
this the | oss neaningfully inpaired her ability to defend
herself. This would be an especially difficult showing in
a case such as this in which the government will rely
heavily on scientific evidence such as breathal yzer results
and speed neasurenments. | am al so skeptical that the
def endant woul d forget the details of her arrest so easily
since presumably it would be a quite nmenorable event to
soneone not routinely arrested. As the governnent
suggests, her inability to recollect may well be due to her
al |l eged state of intoxication.

| did not find M. Platt’s asserted | ack of
recoll ection of the events surrounding the arrest entirely
credi bl e, inasmuch as he seenmed able to recollect with sone

particularity the events immedi ately preceeding the arrest.
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His testinony was that his recollection began to di m about
two nonths after the arrest; even the nost diligent
prosecution would |likely not have cone to trial before his
recol lection faulted. Nor is it clear how neaningful his
testi nony woul d have been, inasnmuch as M. Platt was not
present at the party.

As to Ms. Hall, defense counsel admtted that she has
not been contacted. It is entirely speculative that she is
unavai |l abl e and that she would offer testinmony that woul d
assi st defendant. |In any event, she noved to WAshi ngton,
D.C., and becane “unavail able” within two nonths of the
arrest. Accordi ngly, any prejudice from her
unavail ability did not result fromthe governnent’'s del ay.

For the foregoing reasons, defendant’s notion is
DENI ED.

Dat ed: Septenber 8, 1999

Ber nard Zi mrer man
United States Magistrate Judge

N: \ Marsh2. ord



